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owner is obligated, typically by the association’s governing
documents, to contribute his or her fair share for the maintenance
of those services by paying an annual or a monthly assessment to
the association. When a unit owner fails to pay such assessments,
the cost of the services is unfairly borne by the other homeowners
in the association.

Some payment defaults result from an unexpected event in the
life of an owner who otherwise has the wherewithal and desire to
continue paying (temporary layoff, illness, death of a family
member, etc.). In those circumstances, a negotiated payment plan
to cure the assessment arrears or a forbearance agreement may be
an appropriate solution. Defaults arising from other non-payment
situations may not be susceptible to an amicable or prompt
resolution. In those cases, it is advisable to protect the association’s
interest by filing a notice of lien in the County Clerk’s office as
soon as practicable.

TOP FIVE REASONS TO FILE A LIEN PROMPTLY.

1. Filing a lien puts the world on notice of the debt. New York
law provides the board of managers of a condominium, on behalf
of the unit owners, with a statutory lien on each unit for unpaid
common charges that becomes effective upon filing in the County
Clerk’s office. A properly recorded lien will prevent an owner from
selling the unit until all amounts due under the lien are paid in full.
Also, banks may decline to refinance a mortgage or provide a new
loan to the owner until the lien is removed. With very limited
exceptions, this lien is superior to all other liens except that of a
first mortgage. For community associations that do not have
statutory lien priority, early filing upon default is essential to
establish priority of the association’s lien.

This is especially important if the owner’s financial difficulties
will lead to other liens being filed against his/her real property.
Thus, the board should file as quickly as possible to establish the
priority of its lien.

2. The cost of filing is usually chargeable to the unit owner.
Although some of the board of managers’ powers arise from
statute or case law, the authority to charge back legal fees to a
defaulting unit owner is generally found in the association’s
governing documents. The fees associated with the board’s legal
counsel’s effort to collect past due charges, including the cost of
filing the lien, typically can be assessed to the owner, and generally
must be paid to the association in order for the lien to be
discharged. Accordingly, the monetary risk to the board of
promptly memorializing the debt by filing a lien is minimal.

3. The lien has continuing effect. Once a proper notice of lien
is filed, it will extend to subsequently accruing unpaid common
charges and can include late fees, accrued interest, penalties,
attorney’s fees and any other assessments or charges, if provided

associations, it is typically provided for in their governing
documents. Liens do not need to be updated to protect additional
amounts which accrue each month, and the board can proceed
with forecIosure based upon the original notice of lien, should that
become necessary

4. You cannot have a foreclosure without a filed lien. If, after
exhausting all other options, an owner refuses to pay, the
association’s board has the option of suing the owner to collect the
debt or for foreclosure of the lien. Generally, to be subject to
judicial foreclosure, the lien must have been filed in the County’s
real property records. In a foreclosure action, if the lien is not
earlier paid in full, a judgment of foreclosure and sale will be
granted and a judicial sale will be held by a court appointed
referee. The association may be paid in whole or in part from the
sale proceeds or, if it submits the highest bid at the referee’s sale, it
will acquire title to the property and thereafter be entitled to rent
or resell it. If there is a superior mortgage on the unit, the referee’s
sale will be made subject to it. (That will require the association to
pay the mortgage debt to avoid the possibility of losing title in a
mortgage foreclosure action). If, in the alternative, the association
sues the owner on the debt and obtains a money judgment, it will
become a lien on the unit and can also be enforced against other
assets of the owner such as wages and/or bank accounts.

5. Prophylactic effect on other owners. A successful association
depends on unit owners paying common charges promptly and in
full. Unit owners may be tempted to deprioritize paying their
monthly assessments or common charges if they believe the
obligation will not be strictly enforced. A pro-active approach of
filing liens when a unit owner is delinquent should help discourage
delinquency.

Corey Auerbach is a partner with Barclay Damon who focuses his
practice on land use law and project development. He has
leveraged his prior experience counseling municipal officials on
administering the planning and zoning function of town government
into a successful career guiding applicants through the zoning,
planning, and land use entitlement process. A natural outgrowth of
Corey’s land use practice involves the creation and management of
condominium and homeowner associations, including the
preparation and filing of offering plans and amendments with the
New York State Attorney General’s Office.

Barclay Damon Partner, Frank Heller, has more than 35 years of
commercial law experience, assisting institutional, business, and
individual clients in commercial collections, loan workouts,
mortgage foreclosures, UCC Article 9 transactions, landlord and
tenantdisputes, litigationinvolving real property, and representation
of secured and unsecured creditors in bankruptcy cases.
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