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In the September/October
2020 publication of the Journal
of Compensation and Benefits
art icle t i t led Impact of
COVID-19 on COBRA Litiga-
tion and Best Practices, we ad-
dressed federal guidance ex-
tending certain Consolidated
Omnibus Budget Reconcilia-
tion Act of 1985 (COBRA)
deadlines due to the novel
coronavirus (COVID-19), in ad-
dition to recent class action
COBRA lawsuits filed during
the COVID-19 pandemic. This
supplement article analyzes
emerging COBRA administra-
tion issues caused by the on-
going COVID-19 related CO-
BRA deadline extensions.
Legal paths to the end of the
COVID-19 national emergency
(and a corresponding end to
the extension of certain CO-
BRA deadlines) are analyzed.
New best practices have

emerged in response to the
ongoing COVID-19 pandemic,
and additional action items are
suggested for group health
plan sponsors and COBRA
administrators.

OVERVIEW: COBRA
DEADLINES EXTENDED
DURING COVID-19
OUTBREAK PERIOD

On March 13, 2020, Presi-
dent Trump declared a national
emergency in response to the
COVID-19 pandemic. The In-
ternal Revenue Service (IRS),
Department of Treasury, and
Department of Labor (DOL)
subsequently issued guidance
on April 28, 2020, extending
certain COBRA deadlines due
to the ongoing pandemic. 1 The
guidance provides individuals
additional time to elect COBRA
coverage, pay the initial and
ongoing COBRA premiums,

and notify the plan of a COBRA
qualifying event or disability
determination. These COBRA
deadlines must be disregarded
during the entire COVID-19
“Outbreak Period.”

The “Outbreak Period” is
defined as the period from
March 1, 2020, through 60
days after the announced end
of the COVID-19 national
emergency. Thus, the final 60
days of extended deadline re-
lief do not begin to run against
COBRA beneficiaries until the
COVID-19 national emergency
is declared to be over. In now
outdated examples included in
the COBRA deadline extension
guidance, the regulators ap-
plied an assumption that the
COVID-19 national emergency
would end on April 30, 2020,
with the Outbreak Period end-
ing 60 days later, on June 29,
2020. Although the assumption
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that the COVID-19 national
emergency would end on April
30, 2020, was likely provided
for illustrative purposes only, it
is perhaps indicative of the
regulators’ expectations re-
garding the progression of the
pandemic at the time they is-
sued the guidance.

Few anticipated that the
COVID-19 national emergency
would still be ongoing at the
time this article is being pub-
lished, and that COBRA bene-
ficiaries would have an open-
ended COBRA election and
premium payment period for
the remainder of 2020 as a
result. Group health plan spon-
sors and COBRA administra-
tors have questioned their
rights and responsibilities dur-
ing this open-ended COBRA
deadline extension period as
administrative issues emerge,
as discussed below. The burn-
ing question for those involved
in COBRA administration is:
when will the Outbreak Period
end?

THE END OF THE
“OUTBREAK PERIOD”:
THREE PATHS TO THE
END OF THE COVID-19
NATIONAL EMERGENCY

Absent new guidance from
the regulators that discontinues
the deadline extensions re-
quired during the Outbreak Pe-
riod, COBRA deadlines will
continue to be tolled until the
COVID-19 national emergency

has ended. There are currently
only three legal paths to the
end of the COVID-19 national
emergency. The National
Emergency Act provides spe-
cific mechanisms to end na-
tional emergencies so that they
do not continue into perpetuity.2

First, a national emergency
automatically terminates on the
one-year anniversary of the
date the emergency was de-
clared, unless the President
announces that the national
emergency will continue. To
avoid an automatic termina-
tion, the President must pub-
lish a notice in the Federal
Register within 90 days prior
to the national emergency an-
niversary date, and must also
deliver a notice to Congress.
Second, the President can is-
sue a proclamation terminating
the national emergency. Third,
Congress can enact a joint res-
olution terminating the national
emergency.

Notably, after a national
emergency is announced, the
National Emergency Act re-
quires Congress to meet every
six months and determine
whether the national emer-
gency should be terminated by
joint resolution.3 However,
Congress has historically de-
clined to follow this section of
National Emergency Act. The
first and only time Congress
met within the six-month statu-
tory deadline to consider
whether a national emergency

should be terminated by joint
resolution was in 2019, when
Congress met to review Presi-
dent Trump’s declaration of a
national emergency at the
southern U.S. border.4

In light of recent spikes in
COVID-19 cases in the U.S.
and partisan disagreement
over management of the virus,
it is highly unlikely that Con-
gress will meet to consider
terminating the national emer-
gency pursuant to a joint
resolution. The possibility of
termination by resolution of
Congress is even more unlikely
when one considers that such
a resolution would likely re-
quire the support of two-thirds
majorities in both the House
and Senate to avoid a Presi-
dential veto;5 this would be
almost impossible to achieve
given the current political
climate. The possibility of a
Presidential proclamation end-
ing the COVID-19 national
emergency, or, alternatively,
the President allowing the na-
tional emergency to automati-
cally terminate upon the one-
year anniversary (March 13,
2021), likely depends on the
progression of the pandemic
and the results of the 2020
presidential election.

Thus, group health plan
sponsors and COBRA adminis-
trators will almost certainly be
administering the Outbreak Pe-
riod COBRA deadline exten-
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sions for the foreseeable
future.

EMERGING ISSUES:
ADMINISTERING COBRA
DURING THE COVID-19
OUTBREAK PERIOD

Group health plan sponsors
and third-party COBRA admin-
istrators have faced a number
of administrative challenges as
the Outbreak Period continues.
While not an exhaustive list,
the following issues have be-
come recurring problems for
plan sponsors and COBRA
administrators:

E Some COBRA beneficia-
ries have incurred claims
after electing COBRA, yet
failed to pay premiums for
several months, which re-
sults in significant pre-
mium delinquencies. This
raises questions as to the
carrier or group health
plan’s obligations with re-
spect to claims submitted
during the Outbreak Pe-
riod prior to receipt of re-
quired COBRA premiums.
Complicating the matter,
some carrier network con-
tracts require payment to
providers within certain
timeframes. As the Out-
break Period continues,
carriers are growing in-
creasingly concerned
about these contractual
deadlines.

E Certain insurance carriers

invoice third-party CO-
BRA administrators on
behalf of fully insured
groups for COBRA premi-
ums after a participant
elects COBRA. In many
of these cases, the em-
ployer has no way of
knowing whether the par-
ticipant has been paying
premiums to the COBRA
administrator unless the
administrator alerts the
employer as to any
deficiencies. This has cre-
ated serious problems for
some third-party COBRA
administrators and their
ful ly insured groups
(which are typical ly
strapped for cash due to
the pandemic), as the ad-
ministrator and/or group
become financially re-
sponsible to the carrier for
the delinquent COBRA
premiums and cannot ter-
minate the participant’s
COBRA coverage due to
nonpayment as a result of
the Outbreak Period pay-
ment deadl ine
extensions. In most
cases, COBRA adminis-
trators and plan sponsors
have been able to restruc-
ture premium payment ar-
rangements with carriers
prospectively to ensure
claims do not continue to
be paid for a period in
which the required CO-
BRA premium has not yet
been received.

E Self-insured groups are
growing increasingly con-
cerned about adverse
claims experience caused
by COBRA beneficiaries
playing the “wait ing
game” to elect COBRA
coverage and pay re-
quired premiums during
the Outbreak Period. Al-
though such cases have
been relatively uncom-
mon thus far, some
groups have experienced
COBRA beneficiar ies
waiting several months to
elect COBRA and pay re-
quired premiums only af-
ter they have incurred sig-
nificant medical claims.

E COBRA administrators
and plan sponsors remain
uncertain about the cir-
cumstances in which CO-
BRA coverage can be ter-
minated during the
Outbreak Period. Termi-
nation during the Out-
break Period is discussed
in the following section.

A careful review of existing
guidance and the specific facts
at issue is required when ad-
dressing unique COBRA ad-
ministration issues. For ex-
ample, with respect to the
carrier or group health plan’s
obligations to pay claims sub-
mitted during the Outbreak Pe-
riod after COBRA is elected
but prior to the receipt of re-
quired COBRA premiums, the
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Outbreak Period extension re-
lief clarifies that while carriers
and plans “may not deny cov-
erage . . . [they] may make
retroactive payments for ben-
efits and services received by
the participant during this
time.” Thus, it appears carriers
and plans may permissibly
pend payment of claims for
benefits incurred during the
COBRA premium payment ex-
tension period until the partici-
pant pays their delinquent
premiums. By contrast, deny-
ing claims upfront prior to re-
ceipt of COBRA premiums
would likely be viewed as a
prohibited denial of coverage
during the Outbreak Period.

Additionally, plans should
consider pre-COVID guidance
and plan policies with respect
to claims processing during a
period of pending COBRA pre-
mium payment. As an ex-
ample, the COBRA regulations
permit plans to cancel cover-
age retroactively if payment is
not made by the end of a pay-
ment grace period; however
the plan must inform providers
who inquire about an individu-
al’s plan coverage that the par-
ticipant is covered but that the
coverage is subject to retroac-
tive termination if timely pay-

ment is not made.6 In other
words, the plan must inform
the provider that claims will not
be paid until COBRA premiums
are received.

TERMINATING COBRA
COVERAGE DURING THE
COVID-19 OUTBREAK
PERIOD

Under the Outbreak Period
guidance, COBRA coverage
cannot be denied during the
Outbreak Period due to a fail-
ure to elect COBRA within the
normal 60-day elect ion
window. Nor can coverage be
terminated due to nonpayment
during the Outbreak Period
payment deadline extension
periods. Therefore, the only
circumstances in which CO-
BRA coverage can be termi-
nated during the Outbreak Pe-

riod are as follows:7

E COBRA coverage is
elected, but the maximum
coverage period expires.
The Outbreak Period re-
lief does not prohibit plans
from terminating COBRA
coverage at the end of
the otherwise applicable
maximum COBRA cover-
age period.

E The employer and its con-
trolled group terminate all
group health plans. If
there is no group health
plan at the controlled
group level, the employ-
er’s COBRA obligation
ceases to exist. However,
in certain corporate trans-
actions, successor CO-
BRA liability can spring to
a successor employer.

E The COBRA beneficiary
becomes covered under
another employer-
sponsored group health
plan. Practically, it is dif-
ficult for plan sponsors to
know whether this event
has occurred.

E The COBRA beneficiary
becomes entitled to
Medicare.

E A COBRA beneficiary in
a disability extension pe-
riod is found to no longer
be disabled.

E Prior to the end of the
maximum coverage pe-
riod, for cause, on the
same basis the plan ter-
minates for cause for ac-
tive employees (for ex-
ample, fraud or failure to
re-enroll in coverage dur-
ing open enrollment).

Other than the expiration of
the maximum COBRA cover-
age period, the above events
do not automatically cause
COBRA coverage to end.
Therefore, plans must com-
municate that coverage will
terminate following the occur-
rence of certain permissible
events adopted by the plan in
order for the plan to retain the
right to terminate COBRA
coverage. Interestingly, the
DOL model COBRA election
notice only states that “Con-
tinuation coverage may end
before the [maximum coverage
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period] in certain circum-
stances, like failure to pay
premiums, fraud, or the individ-
ual becomes covered under
another group health plan.”
Therefore, plan sponsors and
COBRA administrators should
include in the election notice
the additional circumstances
listed above under which CO-
BRA can terminate prior to the
end of the maximum coverage
period. A notice of termination
of COBRA coverage must also
be provided to COBRA benefi-
ciaries when coverage termi-
nates prior to the end of the
maximum coverage period.8

Action Items

E The COVID-19 Outbreak
Period will most likely
continue for the foresee-
able future, so plan spon-
sors and COBRA admin-
istrators would be wise to
describe the deadline ex-
tensions in their template
COBRA election notice if
they have not done so
already. Although there is
no affirmative require-
ment to communicate
these Outbreak Period

extensions, a description
of the deadline extensions
should be provided with
the COBRA election no-
tice so that COBRA ben-
eficiaries understand they
have additional time to
elect COBRA and pay for
coverage. Otherwise, a
claimant can claim their
COBRA rights were not
properly explained, as re-
quired by ERISA
§ 606(a)(4).

E The COBRA election no-
tice should include the full
list of permissible circum-
stances under which CO-
BRA coverage can termi-
nate prior to the end of
the maximum coverage
period. This will increase
the flexibility to move indi-
viduals off COBRA cover-
age as plans accumulate
COBRA beneficiaries in
the currently open-ended
COBRA election and pre-
mium payment windows.

E Fully insured groups that
outsource COBRA admin-
istration to a third-party
vendor should ensure the

insurance carrier is not
invoicing the COBRA ad-
ministrator for COBRA
premiums that may be-
come the employer’s re-
sponsibility if the COBRA
beneficiary does not ulti-
mately pay for COBRA
coverage. Similarly, self-
insured plan sponsors
should ensure their third-
party administrator is not
paying benefit claims sub-
mitted during a period in
which the plan has not yet
received the required CO-
BRA premium payment.

NOTES:
1The guidance consists of a joint

final rule issued by the U.S. Depart-
ments of Labor and Treasury, EBSA
Notice 2020–01, and COVID-19 FAQs
for Participants and Beneficiaries.

250 U.S.C.A. § 1622.
350 U.S.C.A. § 1622(b).
4See Congressional Research

Service Report R45908, Legal Author-
ity to Repurpose Funds for Border
Barrier Construction (December 30,
2019).

5See Congressional Research
Service Report R46379, Emergency
Authorities Under the National Emer-
gencies Act, Stafford Act, and Public
Health Service Act (July 14, 2020).

6Treas. Reg. § 54.4980B-8, Q/A-
5(c).

7ERISA § 602(2)(B) to (E).
8DOL Reg. § 2590.606-4(d).
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